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STATE OF MUONTANA
DEFARTMENT OF LABDR AND INDOSTRY
BEFORE THE ROIARD OF PERSUNNEL APPEALS

[N THE MATTER OF UNFAIR LATMME PRACTICE CHARGE KO 34

MISSO0LA ELEMENTARY ASSISTANTS
AND FARLATILOFESSIONALS, MEANEA,

Complatnunt, FINAL DEDER

i,

BMISS0ULA ELEMENTARY DISTRICT #1,
Oefondant.
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On May &0, 1%14, Joseph V. Maronick, Hearng Examioer [or the Depadntent of
Lalior and Indestry, lssued bis fndings of fact, conclosions of law and proposed onder
Defendant fBled exceptions to the hearfng examiner's findlngs of factl, conelusions of law and
propased arder on Juns 3, 1994, The mattsr wag heard befora the Board of Parsonnel Appoals
(Bonrd) on Janoary 25, 1995

Alter reviewing the record and considering the briafs and oral arguments. the
Bonrd orders as follows:

1. The Board adopts as its own the hearing examiner’s findings of fact pumherad
I theongh 10, The Board fnds that those findings are sopporied by substantial credible
evidenee.

2 The Roanl adepis as its own the hearing examiners conclosions of lnw
nuambered | through € and 7. The Beand defermines those concluslons of law to he legally

garrect, The hearing examines's copcluslon of law nomber 7 15 renumbered as conclusbon of
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law numbar 5,

&, The Boanl relects and wacales Lhe hearng examiner's eonchuslons of law
numberad & G and B The Boanl MNods these eonclusions ol law to be legally Incorrect The
Eoaril rejects the beadng examiner's concluslon of law nomber & az belng pantally incereeet

The Eoard acknowledges the leadng examiner's cite o NLRB v. Eatz, 360 U5 736 (1962 as

helng a correst statement of the nw il napplicables o the prasent casa.
4. The Board adopis the following additional cenclusion of iaw to be incorporatad
into the heardng exnminer’s decision as modified by the HBoard:

GA. Tho Defendant did nof commit an onfalr labor practice by baving wmlt
mambers repart to werk ope-lalf day prior to the stact of classos.

Tlie contract tecm fownd in Artiele 5 Spetion
4.2 {3) provides the Defendant with asthority to determine the normal work yesr
on 4 job-by-job basis. Defendant in the present case propedy exercised ids
discrotion pursuant (e the conleact by determining when unit memhers wera Lo
report to work according to program needs and avallability of funds. Tho mare
fact thot bn prier ¥ears most of tho okt reporied to work two days prior to the
atart of classes does not defeat the exprass conteact provision which enabled the
defendant (o delerminoe the normal work year.  Further, glven the fact that In
pricr years, most, but nat all, of the undt reported two days prior o tee sta of
classes, it cannol be sabd that the chaoge in the reporting date was done op a
unit bazls. Previoosly, Chapter | abds, who are pact of the anit, did nol coport Lo
work two days prior to start ol classes. Tha Defendant's actlons were proper
and in accordnnee with & specille provision of the contrasl and swore not an
unfair labor praciice.

f. Tho Hoard reject= the hearing examiner's recommended orider. The Board
orders as [ollows:
[T I5 HEREEY ODRDERED that the Dafendant did not commll an uwnlair lnbar

practice by having vnit membars report to work ona-hall day prior to the start of classes.
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Complalnant's unfale abof practice chivge I8 hoceby dismissoed.

DATED this =2 ~ dlay of Februnry, 1955,

BOART OF FERSONNEL APPEALS

By e .I’”{;-; el
WILLES M. MCEEDN, CHAIRMAN

Board members Talewll, Henry, Schoeider, and Hagan concur.
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NOTICE: Tou are entitled to appeal from thi=s order by filing & petiton for judicial revisw
with the Kistrict Coort no later than thiry (30) doys from the Seeviee of this order. The
proceduce aod mequiremenls for [iog 4 petlton for judicial ara govornad by the provislons
of Section 2-4701, at seq., MCA.
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CERTIFICATE OF MAILING

1, _&hﬂgﬁ{_ (lo certify that a troe and cosvect
copy of this document was malled to the Tollowing on the 2@ Fn_l.' of Febrzary, 1995

Don K. Klepper

THE ELEFPER COMPANY
I Box 4152

Missoiila MT 98064152

Karl 1. Englund, Attornay
Il Box 5142
Missoula MT L9807-8142
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STATE OF MONTANS
DEPARTHMENT OF LABOR AHD IHOUSTRY
BEFORE THE BOARD OF PERESCHHNEL APPEARLS

IN THE MATTER OF UNFATR LABOR PRACTICE CHARGE NOQ, 1=04:

MISE0O0OLA ELEMENTARY ASSISTANTE
ARD PARAPROFESSTONALS, MERFHEN )

Complainant,
FIHDINGS OF FACT;
CONCLUSIONS OF LAW]
bl FRGPOSED ORDER

WER s

MISS0OL: ELEMENTRRY
ODISTRICT 1

L e

Daefaendant.
i i ! i " e & ™ - &

I IHTREODUCTION

On Septembar 3, 14993, the Missoula Elenentary Rssistants and
Paraprofezsslonals, MEARSHNELR (Camplainant} filed an unfair labor
practice  charge with the beard alleging the Hissoula Elementary
District Ko. 1 {(Defendants) wviolated Section 39=31-401 {1}, (5},
MCA by reducing the number of days to be worked without bargaining
the igaue. The Defendant on Septembec 30, 1993 denied the charge:
An Dotobher 21, 19913, Investigation Report and Debernination found
sufficient disputed facts and legal issues to refer the matter tao
hearing.

A telephone hearing was held on January 5, 1994, before Joseph
V. HMaronick, duly appolinted bearing afficer of the Labor
Commissioner. Parties present duly aworn and offering tostimeny
included Sandy Bushek, Sherry Postma, Lora Mehrer, Lauren Risinger,
and Myrna Kitchen. Complainants were represented by Counsel, Karl
England, and Defendantg represented by Dr. Don K. Klepper.

Exhiblts admitted to the record by administrative notice were

the Charge, the: Ccllective Bargalning RAgreecment; the Corplaint
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Response and the Investigatlen Report and Determninatian. Al=a
admitted to the record were Complainant Exhibits 1-7 and Defendant
Exhibits 1-7. Admitted over objecticn were Defendant Exhibits &
and %. Defendant Exhibit 8 apnd % were letters written after the
charge was filed and admitted’ "for what they're worth®
understanding their having been written atter the charge was filed.
Final pnst—hcﬂrihg briefs Were received Fabruacy 28, 1994
II. FIHDIWNGS O FACT

A R The Complainant association is the exclusive bargaining
representative for certain classified and certified DRefendant
emp Lo ess, The parties association s governed by a collective

bargalning agreasnant,

2, For at least five yearse (testimony of Sandy Bushek
hearing tape 1) prior to the start of school year 1993-94, all
unit  employees oxcept Chapter I -aides, which make up - about 5

percent of the total umlt, (Defendant post-lhearing brief page 7}
reported to work two daye pricr to the start of classes. TFor the
199131-9%4 school term unit menbers weare notified not to report until
one half day priar o the start of classes, This action was taken
by the Defendant ta redistribute funde.

34 The parties agree that Chapter I aides work with a
special class of students who are not "learning disabled like those
students in special education preograns. Chapter 1 students are
nocmally academically deficlent because of other factors . .. .they
can axit the progran free from the restrietiens of the Thdividual
Education Frogram (IEP) used by handicapped children and their

advocates,. " (Defendant Reply Brief pg. 5=6}
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4. The IEPF must be developed for handicap children and

includes;

(1}, the echild‘s current level of educatisnal
peErformance;

(2] annual goals and short tern abjectivas;

(3) s=pecial education and related services ko
be provided;

{#} the extent of participation in regular
education programs;

(8} projected dates for initistion and
expected duration of special sorvices;
and

(6] abjective criteria and evaluation
pracadures ta determine whathar
instructional abjectives are haing
met .

G Chapter I asz=istants do not start two days before the

school year as other unit members becausc of funding and individual
student needs determinations.

G.  The collective bargaining agreement provides in Article
2 Section 9.2 as follows;

.2 WAREDAY
(t) The time the workday commences may wvary
according to the needs of the district. A1l
employees shall have at least thirty (30)
minute duty free Iunch exclueive of wark
Aoy,
(2} Enmployees shall have a fifteen {15) minute
break in the morning and a Fifteen (15) minute
break in the afterncocn.

(4). Ihe normnl work vear shall be determined on
program needs and awvajlability of funda and
will be determined op a job-by—iob basis,
{emphasis added} The bargaining unit mesbors
will not be required to do work outside tha
normal work day.

T Ralying on Section 9.2 (3), the Complainant contends the
Lefendant viclated the act becausa nearly the entire upnit was
subjected to a day and one half redudtion in work days on a proagram
basis rather than on a job-by-job basi=z. The Camplainant has
discussed and proposed changes in Article 9.2 Subsection 3

language when bargaining but the language ha= not been changed.

_3_
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The Defendant contended student gervices are requlated by

the IEP ond werk hours of necessity aust be changeable. In their

Reply Brief pg. «-5% the DBefendant indicated, in pnrt;

ﬂ'l

When the Individual Educational Progras [s
developed for a student, one of the corponents is
to assign on an individual needs basis, the hours
of support services to ke  rendered by an
instructional  assistant/paraprofessional. The
hours of support service cantained in an Individual
BEdusational Programn are depondant upon tha spoacific
nesda of the student and can Fluctuste greatly.
The: hourg may IAcreass ar decrease. In fact tho
hours of support service may not bean (sic) needed
during pericds of tinme when' the satudent is
undergoing medical treatment or is absent fron
aschool .

When bhe District bargasined this Agreecment with the
Aszoclatlion both sides ware cognizant af the fack
thrat the  hours worked By bthe support staff in
delivering the nmandated sgervices dictated by the
Individual Education Program could vary froxn week
to wesek, month teo month; and year to year. Al
annmual review of each Individual Education Progran,
as= well as three vear svaluation, must coccur. This
process constructively quarantaas changes in
aﬂgignmeuts, work day, work wWook and wark yoesr.

The Defendant offered the following argumrents in

Hearing Brief as the basils to deny the charge. [(in sunmary)}

(L)

(2a)

[2)

The Defendant pust, bocauwse of changes in
laws, administratively be able to adjust
the work hours arnd- days opn &8 job-by—4ob
ba=zis,

Tha caontract terms which have nak changad
in Article 9.2 (3} regarding adjustoent
of individual work year based on neads
and  funds determined on a Jjob-by-job
basis and Article 13, Hanagement Rights,
allow m@management to direct, hire,
relieve, maintain efficiency and take
ather necessarcy actions.

The Comnplainants waived thelir right Ea
bargain the length of the schaal year
based Uporn the fact Ly hava
unsuccessfully tried to change  tha
language 1n Article o to guarantees a work
yaar, work day toc unit members and now,
it would appear, have or had given up
Ehat effort.

Poat
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(3} Heceipt of federal funds l= premiscd upon
follewing terms identified 1in enabling
legislation including IEF'd which
determine the use of hourly employees.

(] Unit membors are "at will® employees without a
certain eanloymant term duration.
s Erployeas have no praperty rights in their Jjob.

10. The Defendant indicated thay were merely redistributing
the financial rescurces to better use Funds and intended to offer
staff additianal training or work time on a velunteer basis Ea
recoup the cne and one half days not werked at the beglinning of the
school year,

IT1. CONCLUSIONS OF LAW

1. Tive Board of Personnel Appeales has jurlasdickion aovar this
complaint under Sections 39-311-401, et sag. MCA, and upder
implemantation rules-of ARM 24.26.801 and 24.26.6B0-6B5.

2. The Montana Supreme Court has approved the practice of
the Board of Personnel Appeals using Federal Court and Hatiocnal
Labor Relatlens Bosrd (NLEB) precedents as  guidelines in
interpreting the Hontana Collective Bargaining for Publle Emplayecs
Act as the state act la ao similar to the Federal Labor Managenent

Belations Act, State ex,.rel,.Board of Persannel Appeals v. District

Sourt, 183 Meont. 223, H9E P.2d 1117, 1031 LERM 2297 (1373);

iloansrerg Tacal No. 45 w. State ex, rel, Board of Persannel

Appaals, 195 Mont. 272, 635 P.2d 1310, 110 LREM 2012 (1981); clty

of Great Falls v. Young (Youmg IIT), 221 Mopt. 13, 683 P.2d 185,

119 LERM 26E2 (1984,

3, A unilatoral change, that is a change initiated by the
employer witheut bargaining with the union, in a mandatery subject
of bargaining is a refuszal to bargain in good faith and 1= a per ze

untfair labor practice, HLERB v. KATZ, 369 U.5. 736 (1962).
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4. The Public Employees Collective Bargaining Act, follows

FEATE, supra.

Tha .5, Supreme Oourk held im 1942 that an
employer’=s unilateral change in a working condition
«.amay be held to vialate Section 8a (5} [similar
to section 19=311=-401({5)} HCA] even in the absence of
a Cinding that the employer was guilty of owverall
pad faith bargaining because the copduct amounts to
a refuzal to negotiate abouk a piatter and must of
necessity ohstruck hua-:|r-:_|zl:i:111'::|'|l§|l ARUE w. Emstern
Montana Ealleqe ODLE 2-82 {1982} .

The board similarly relied on EATZ in finding that unilateral
imposition of an in-district residency reguirement was an unfair
labor practice, MEA w. Musaolshell County EBchool Distrioct

(Roundup), ULE 6-77 {1%77).

once  practlees are establiehed, an enployer is
"regquired to bargain in good faith; unilateral

changes ... even Air (the practices) are not
contained in ‘the contract; cannot be changed
unless... there exists a walver by tha party to
whom the diuty to bargain is owed. In the ip=stant
cage L. .[na walver] was obtained by the DeEfepdant
priox bt making the change in  evaluation
procedure..™ Dozeman Education Ahsscciaticn  v.

Gallatin County EBcheol Digtrict We. '7 (Bezamanl,
ULF 43=70 (I%BL1]).

. The change in work davs was made an a unlt basis and
invalved a mahdatery subject of bargalning; wagees, hours, and
warking conditions.

f. The  contract term found ‘in Article 9 Gection 2.2 (3)
provides for authority of the Defendant to determine the normal

wark YRar on a jab=hv—-9obh basis, This 4id net occur.  The languago

and bargaining history relating o Article 9 Secstleon 9.2 ig
fnsuffielent to Find & walver af the assoclation’s pight to bargain
over the changes work hour changes which occurred., The argument

offered by the Defendant would be appropriats if:




(1) The change were nade on a "job-by—]aob" basis
if the law changed & job requirement.

[2a) & change for mome legi Eimate reascn had bBaan
made an a "job-by—jak" basia.

[B) The Complainant had somehow agreed beforehand
and waived the "igh-hy=-job" basis term.

7. The parties agres that the "job-by-job" regquirement
exists in the contract section relied upon by both parties in thelr
argument related to this actian.

. As pointed out in Conplainant brief, the fedaral funding,
coployment at will and propeckEy intarest arguments are ircelevant.
Onilateral changes in wages, hours, or working conditions during
the course of a collective bargaining relatieonship are par se

violatiansz aof tha act, MNLARB V. EATZ, 369 U. 5. 736 (19623).

5. The position offered by bhe Defendatbt that they intended
Lo alleow affected stalff the apportunity to work the ane and one
half days on a volunteer basis in training or some other activity
doss not change the conclusion reached hera, Thae offer of
additional training or makeup days may alse invelva a unilateral
change In  working canditlens.
I, RECOMMENDED CRIOER

The efendant is hereby found to have violated Section 39-31-
401(3) and (5), MCA. The Defendant is hereby ordered to cease and
desglist fFrom further reéeduction ln davs of work under Artlicle 39
Section 9.2 (3] other than on a job=by=-Jjob basis hereafter. They
are alsc hereby ordersed to pay the affected unit members for the
day and one half they woald have worked pricr to the start of

classan .
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In accordance with Board Rule ARM 24 26,684 the above recommended
ordey shall become the final prder of bthis board unlees written
excepticong arse filed wichin twenty [20) daye alter ssrvice of these
findinga of fact and conclugicne of law and recommended arder upon

the parties.
Enterad and date thiségiz day of May, 1334,

SFup Y Dlenonieg

Jogaph V. Maronick
Hearing Examiner

CERTIFITCATE OF MATLING

The undersigned her=by certifies that brue ang correct coples
of the foregoing docusents were, bthic day served upon the following
Fartiﬂg or fSuch parbises' arttorneys of record by depositing Ehie samo
in the T8, Mall, postage prepaid, and addressed an follows:

Carl J. England
Artorney at Law
B0, BHoX- Bl4Z
Missoula, MT 3S5%&507

br, Don Klepper

Direooor of Persoonel

Missoula Blementary Schosl Dlateiect
215 South Sixrh West

Migsoigla, MT 53201

OATED this{:iotg day of May, 1993,
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